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must rest upon an enforcible contract between the vendor and purchaser. 
Although escrows were used in the common law at an early date, such 
a doctrine was never enunciated by any court until 1866, when it was laid 
down in California in Fitch v. Bunch (30 Cal. 208). Since that case the 
rule has met with academic criticism, mainly on the basis that it is an 
unwarranted innovation on the old common law. See Henry Ballantine, 
"Delivery in Escrow," 29 Yale Law Journal, 826, 830; see also similar 
articles noted in 5 California Law Review, 420. On the other hand, the 
courts seem to have adopted the doctrine of Fitch v. Bunch as valid both 
in California and other jurisdictions. Miller v. Sears (1891) 91 Cal. 282, 
27 Pac. 589, 25 Am. St. Rep. 176; Holland v. McCarthy (1916) 173 Cal. 
597, 160 Pac. 1069 (discussed in 5 California Law Review, 420) ; Anderson 
v. Messenger (1907) 158 Fed. 250, 85 C. C. A. 468; Main v. Pratt (1916) 
276 111. 218, 114 N. E. 576; Foulkes v. Sengstacken (1917) 83 Ore. 118, 163 
Pac. 311; McLain v. Healy (1917) 98 Wash. 489, 168 Pac. 1; Clark v. 
Campbell (1901) 23 Utah 569, 65 Pac. 496. In all these cases the reason- 
ing is that an escrow connotes that the depositary is the agent of both 
parties, and that such agency is irrevocable for the time fixed. To bind 
the grantor, the grantee must give some consideration so that either an 
executed or executory contract is formed. If this consideration is absent, 
there is no binding contract and no escrow, and the grantor may take his 
property at any time. So, too, if the supporting contract is unenforcible 
because of the Statute of Frauds, there is no escrow. Cannon v Handley 
(1887) 72 Cal. 133, 13 Pac. 315; see also Ann. Cas. 1912B 1343. The pros- 
pective purchaser, however, need not be bound to purchase, if he has 
paid a consideration to the seller for holding the offer open. Two other 
California cases support the leading case in holding that an option agree- 
ment is sufficient to make a delivery in escrow binding on both parties. 
Thomas v. Birch (1918) 178 Cal. 483, 173 Pac. 1102; Bailey v. Security 
Trust Co. supra. However much the doctrine of Fitch v. Bunch may be 
criticized, it is now incorporated in the law of California and must be accepted. 

Libel: Right to Sue for Defamation of Deceased Relative— The de- 
fendant published the false statement that the plaintiff's deceased brother 
was an illegitimate child. Plaintiff sues and defendant demurs. Held: that 
the plaintiff had no cause of action since the libel did not concern her 
directly. Saucer v. Giroux (1921) 36 Cal. App. Dec. 538, 202 Pac. 887. A 
libel of a dead man is criminal in our law (Cal. Penal Code, §§248-249), 
as in other jurisdictions. Such statutes either follow the common-law theory 
that those libels provoke a breach of the peace by the relatives of the de- 
ceased (Case de Libellis Famosis, 5 Co: Rep. 125a, 77 Eng. Rep. R. 250; 
King v. Topham (1791) 4 T. R. 126, 100 Eng. Rep. R. 93; Rex v. Ensor 
(1877) 3 T. L. R. 366), or make a libel of the dead absolutely criminal 
(Washington v. Haffer (1916) 94 Wash. 36, 162 Pac. 45, L. R, A. 1917C 
610, Ann. Cas. 1917E 229; cf. Odgers on Libel and Slander (5th ed.) 23, 
456-7). Such libels, however, give no grounds for civil suits, even though 
the courts use the criminal definition of libel in civil actions (Bradt v. New 
Nonpareil Co. (1899) 108 Iowa 449, 79 N. W. 122, 45 L. R. A. 681; Fleagle 
v. Downing (1918) 183 Iowa 1300, 168 N. W. 157). No action can be 
brought by plaintiff as deceased's representative, death having abated the 
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action. It is argued that the civil action for libel is given primarily to re- 
establish the character of the injured person, not to redress injured feel- 
ings, that since every man stands for himself and not by his family's char- 
acter, no legal injury has been done to surviving relatives. So construed 
are the words "concerning the plaintiff" when civil action for libel is defined 
(Cal. Code Civ. Proc, §460; in addition to principal case see Skrocki v. 
Stahl (1910) 14 Cal. App. 1, 110 Pac. 957; Sorenson v. Balaban (1896) 11 
App. Div. (N. Y.) 164, 42 N. Y. Supp. 654, 4 N. Y. Ann. Cas. 7; Wellman 
v. Sun Printing Assn. (1892) 66 Hun. (N. Y.) 331, 21 N. Y. Supp. 577). 
Damages have been given to a husband for libel of his wife resulting in 
her nervous prostration on the theory of loss of services (Garrison v. Sun 
Printing Assn. (1912) 207 N. Y. 1, 74 Misc. Rep. (N. Y.) 622, 100 N. E. 
430, 134 N. Y. Supp. 670, 45 L. R. A. (N.S.) 766; Ann Cas. 1914C 288). 
Admitting that no right exists in relatives to prevent others from publish- 
ing fair statements concerning their dead (Schuyler v. Curtis (1895) 147 
N. Y. 434, 42 N. E. 22, 31 L. R A. 286, 49 Am. St. Rep. 671), yet a libel 
on a dead man reflects, most often intentionally, on the surviving relatives. 
Family reputation shapes any individual's reputation. On the continent the 
principal case would have been decided for the plaintiff, for in civil law 
countries following the Roman law (Dig., 47, 10, 11) relatives are given a 
right to damages for a libel on the dead, if the libel is intended to insult 
and libel the living ; the presumption is that such libel is intended so to insult 
the dead man's family (cf. Labori, Repertoire due Droit Francaise, Presse 
Outrage, §370, French Press Law of July 29, 1881). In Germany an abso- 
lute right to sue is given if the libeled person is a parent or grandparent to 
the plaintiff. Under this statute it is said the late Kaiser wished to sue 
persons who libelled his great-grandfather, but being outside of the class 
entitled to the presumption, unsuccessfully attempted to persuade his aunt, 
the Grand Duchess of Baden, to sue. In our law, when a criminal act in- 
jures an individual specially, civil redress is given; only in criminal libel is 
this right absent. Apparently the right to reputation has an imperfect remedy. 
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Handbook on the Law of Persons and Domestic Rela- 
tions. By Walter C. Tiffany. Third edition by Roger W. Cooley. 
St. Paul. West Publishing Co., 1921. pp. xiv, 769. 

In this, the third edition of a widely used and deservedly popu- 
lar manual, the editor has made few changes except by incorporat- 
ing some recent decisions. The law of persons is one with which 
legislation is constantly busy, but a thorough knowledge of its 
historical development is of peculiar importance, if for no other 
reason than that the legislative changes are specific and date from 
a precise moment, so that rights vested under an earlier situation 
are seldom affected. 

Mr. Cooley announces in his preface that he has made no 
attempt to present under the chapter on Master and Servant more 
than a brief reference to the enormous changes caused by the 
Workmen's Compensation Law. 



